TECHNICAL EXPLANATION OF THE CONVENTION BETWEEN THE UNITED STATES
OF AMERICA AND JAMAICA FOR THE AVOIDANCE OF DOUBLE TAXATION
AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO TAXES ON

INCOME SIGNED AT JAMAICA ON MAY 21, 1980, ASAMENDED BY THE PROTOCOL

SIGNED AT JAMAICA ON JULY 17, 1981

GENERAL EFFECTIVE DATE UNDER ARTICLE 29: 1 JANUARY 1982

It isthe practice of the Treasury Department to prepare for the use of the Senate and other
interested persons a Technical Explanation of the tax conventions and protocols, which are
submitted to the Senate for its advice and consent to ratification.

An Income Tax Convention with Jamaica and accompanying Exchange of Notes were
signed May 21, 1980, and submitted by the President to the Senate on August 4,1980. The
Amending Protocol to the Convention and accompanying Exchange of Notes were signed July
17, 1981 and submitted by the President to the Senate on September 8,1981. On September
24,1981, the Senate Committee on Foreign Relations held hearings and the Technical
Explanation was presented. The Senate voted its advice and consent on December 16, 1981, and
instruments of ratification were exchanged on December 29, 1981.

INTRODUCTION

In this technical explanation of the Convention between the United States and Jamaica
signed on May 21,1980, as amended by the Protocol signed on July 17, 1981 ("the Convention"),
references are made to the U.S. Model Income Tax Convention of 1977 (the "U.S. Model") and
to the extension in 1959 to Jamaica of the 1945 Income Tax Convention between the United
States and the United Kingdom, as amended by Protocols of June 6,1946, May 25, 1954 and
August 16, 1957 ("the 1959 Convention™). These references are intended to put various
provisions of the Convention into context. The technical explanation does not, however, provide
a complete comparison between the Convention and either the U.S. Model or the 1959
Convention. Moreover, neither the Convention nor the technical explanation is intended to have
implications for the interpretation of the 1959 Convention.

The technical explanation is an official guide to the Convention. It reflects policies

behind particular Convention provisions, as well as understandings reached with respect to the
interpretation and application of the Convention.
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ARTICLE 1
Personal Scope

Article 1 identifies the persons who come within the scope of the Convention. Paragraph
1 providesthat, in general, the Convention applies to persons who are residents of one or both of
the Contracting States. The term "resident” is defined in Article 4 (Residence). The Convention
may also apply to residents of third States. For example, paragraph 6 of Article 10 (Dividends)
covers certain dividends derived by residents of third States and Article 27 (Exchange of
Information) may apply to an exchange of information concerning residents of third States.

Paragraph 2 provides that the Convention shall not restrict any exclusion, exemption,
deduction, credit or other allowance provided by the laws of either Contracting State or by any
other agreement between the Contracting States. Thus, if a deduction would be allowed under the
Internal Revenue Code of 1954 ("the Code") for an item in computing the taxable income of a
Jamaican resident, such deduction is generally available to such person in computing taxable
income under the Convention. Paragraph 2 does not, however, authorize a taxpayer to make
inconsistent choices between rules of the Code and rules of the Convention. Thus, if ataxpayer
claims the benefits of aprovision of the Convention, he must use the rules of the Convention
relevant to such benefit, and must use such rules consistently. In no event, however, are the rules
of the Convention to increase U.S. tax liability from what that liability would be if there were no



convention.

Paragraph 3 contains the traditional "saving clause”" under which each Contracting State
reserves the right to tax its residents, as determined under Article 4, asif the Convention had not
come into effect. In the case of the United States, the "saving clause" applies to former citizens
aswell asto current citizens. Thus, aformer U.S. citizen whose loss of citizenship had as one of
its principal purposes the avoidance of income tax will continue to be subject to U.S. income tax,
in accordance with the provisions of section 877 of the Code, but only for a period of ten years
following the loss of citizenship. This point is clarified by Article | of the Protocol.

Paragraph 4 sets forth certain exceptions to the saving clause. These exceptions are, in
general, necessary to assure that provisions of the Convention intended to reduce aresident's tax
liability to his country of residence fulfill their intended objective. Subparagraph (@) provides
that the saving clause does not affect the benefits provided under paragraphs 1(b) and 4 of
Article 19 (Pensions, etc.) and Articles 24 (Relief from Double Taxation), 25 (Non-
Discrimination) and 26 (Mutual Agreement Procedure). Thus, notwithstanding the saving clause,
the benefits of these Articles are available to residents and citizens of a Contracting State, as
provided in the Articles.

Subparagraph (b) of paragraph 4 provides a second category of exceptions to the saving
clause for persons who are residents of a Contracting State but are not citizens of that State and
do not have immigrant status in that State. This second category of exceptions includes benefits
conferred under Articles 20 (Government Service), 21 (Students and Trainees), 22 (Teachers and
Researchers) and 28 (Diplomatic Agents and Consular Officers).

ARTICLE 2
Taxes Covered

Paragraph 1 states that the Convention applies to taxes on income imposed by a
Contracting State. Paragraph 1 is not intended either to broaden or limit paragraph 2, which
provides that the Convention shall apply to the following Jamaican taxes: the Jamaican income
tax, company profits tax and transfer tax. Thus, paragraph 2 does not encompass the Jamaica
bauxite production levy. It is not intended that the omission of the production levy from
paragraph 2 should have any implications for the U.S. tax treatment of such levy.

Paragraph 2 also designates the existing United States taxes to which the Convention
shall apply. These taxes are the Federal income taxes imposed by the Code, but excluding the
accumulated earnings tax (Code section 531), except as provided in paragraph 5 of Article 10
(Dividends), and the personal holding company tax (Code section 541). Thus, this paragraph and
paragraph 5 of Article 10 restrict the application of the accumulated earnings tax in the case of
certain Jamaican tax incentive companies and certain companies controlled by residents of
Jamaica. See the discussion of paragraph 5 of Article 10 below. Paragraph 2 does not cover the
excise tax on insurance premiums paid to foreign insurers, the excise tax with respect to private
foundations, or U.S. socia security taxes.



Except for Article 25 (Non-Discrimination), the Convention does not apply to taxes on
capital, and it applies to taxes imposed only at the national level. Capital taxes are not generally
covered by this Convention because neither State currently imposes capital taxes.

Paragraph 3 provides that the Convention shall also apply to any taxes imposed
subsequent to May 21, 1980, which are identical or substantially similar to the taxes existing on
that date and covered by the Convention. The competent authorities agree to notify each other of
any significant changes in their respective tax laws and of any official published material relating
to the application of the Convention including this technical explanation.

Paragraph 3 also provides that the Convention shall apply to atax imposed by Jamaicain
lieu of the Jamaican income tax or company profits tax covered by paragraph 2(b). As explained
in the Exchange of Notes signed on May 21, 1980, such atax must meet the requirements of
Code section 903 to be covered by the Convention.

Paragraph 4 provides that the Convention applies to taxes of all kindsimposed at all
levels of government for the purposes of Article 25 and to al national taxes for the purposes of
Article 27 (Exchange of Information and Administrative Assistance).

ARTICLE 3
Genera Definitions

Paragraph 1 defines the principal terms used in the Convention. Unless the context
otherwise requires, aterm defined in this paragraph has a uniform meaning throughout the
Convention. A number of important terms are, however, defined in other Articles. For example,
the terms "resident” and "permanent establishment” are defined in Articles 4 (Residence) and 5
(Permanent Establishment), respectively, and the terms "dividends,” "interest, and "royalties" are
defined in Articles 10 (Dividends), 11 (Interest) and 12 (Royalties), respectively.

Paragraph 1(@) of this Article defines the term "person” to include an individual, a
partnership, a company, an estate, atrust and any other body of persons. The term "company"
means any body corporate or any other entity which istreated as a body corporate for tax
purposes.

The terms "enterprise of a Contracting State”" and "enterprise of the other Contracting
State”" mean an enterprise or undertaking carried on by aresident, as defined by Article 4, of the
United States or Jamaica, as the context requires.

Theterm "international traffic" means any transport by a ship or aircraft except where
such transport is solely between places in the other Contracting State. Thus, for example, coastal
shipping along the Atlantic coast of the United Statesis not international traffic. However, if a
ship operated by aresident of Jamaica transports goods from Canada to the United States,
leaving some of the goodsin New Y ork and the remainder in Norfolk, the entire transport would
be international traffic. The definition of international traffic is relevant for purposes of Article 8
(Shipping and Air Transport).



The term "competent authority” is defined in paragraph 1(e) to mean, in the case of the
United States, the Secretary of the Treasury or his delegate. The Secretary has delegated the
general authority to act as competent authority to the Commissioner of Internal Revenue Service,
who has redel egated such authority to the Assistant Commissioner (Compliance), with the
concurrence, in certain cases, of the Assistant Commissioner (Technical). The Assistant
Commissioner (Compliance) has redel egated authority to the Director of International
Operations to administer programs for routine and specific exchanges of information and mutual
assistance in collection and to the Director, Examination Division, to administer programs for
Simultaneous and industrial exchanges of information.

The term "United States" is defined to mean the United States of America and, when used
in ageographical sense, includes the States and the District of Columbia, the U.S. territorial
water and any area outside the States and the District of Columbiawhich, in accordance with
international law and the laws of the United States, is an area within which the rights of the
United States with respect to the natural resources of the seabed and subsoil may be exercised.

The term "Jamaica' means the island of Jamaica, the Morant Cays the Pedro Cays and
their Dependencies. When used in a geographical sense "Jamaica" includes the territorial waters
of Jamaica and any area outside such territorial waters which in accordance with international
law and the laws of Jamaicais an areawith in which the rights of Jamaica with respect to the
natural resources of the seabed and subsoil may be exercised.

The term "Contracting State" is defined to mean the United States or Jamaica, as the
context requires.

A "nationa" of the United States is defined as a citizen of the United States as well as
any company, association or other entity deriving its status as such from the laws of the United
States, or of any political subdivision. A "national" of Jamaicais defined as a citizen of Jamaica,
and any company, association, or other entity, such as atrust, deriving its status as such from the
laws of Jamaica. The term "national” isused in Articles 20 (Government Service), 25 (Non-
Discrimination) and 26 (Mutual Agreement Procedure).

Paragraph 2 provides that in the case of aterm not defined in the Convention the
domestic tax law of the Contracting State applying to the Convention shall control, unless the
context in which the term is used requires a definition independent of domestic tax law or the
competent authorities reach agreement on a meaning pursuant to Article 26 (Mutual Agreement
Procedure). The term "context" refers to the purpose and background of the provisionsin which
the term appears.

Pursuant to the provisions of Article 26, the competent authorities of the Contracting
States may resolve by mutual agreement any difficulties or doubts as to the interpretation or
application of the Convention. An agreement by the competent authorities with respect to the
meaning of aterm used in the Convention would supercede conflicting meanings in the domestic
laws of the Contracting States.



ARTICLE 4
Residence

This Article sets forth rules for determining the residence of individuals, companies, and
other persons for purposes of the Convention. Article 4 isimportant because, except as otherwise
provided, only aresident of a Contracting State may claim benefits under the Convention. And, a
determination of residence under this Article applies for al other provisions of the Convention.
In general, the determination of residence begins with a person'sliability to tax as aresident
under the respective taxation laws of the Contracting States. Thus, a person who, under those
laws, is aresident of one Contracting State need look no further. However, the Convention
definition is also designed to assign residence to one State or the other for purposes of the
Convention in circumstances where each of the States believes a person to be aresident. The
Convention definition is, of course, exclusively for purposes of the Convention.

The term "resident of Jamaica’ is defined as a company (as defined in paragraph 1(b) of
Article 3 (General Definitions) whose business is managed and controlled in Jamaica and any
other person (except a company) resident in Jamaicafor purposes of its tax.

Similarly, the term "resident of the United States" is defined as a person (except a
company) resident in the United States for purposes of itstax. Thisincludes aresident alien
individual, who is subject to tax by the United States on his worldwide income, or an aien
present in the United States who makes an election under Code section 6013(g) or (h), aswell as
aresident U.S. citizen. The term also includes a company which is created or organized under
the laws of the United States or a political subdivision thereof.

Anindividual is not automatically aresident of the United States or Jamaicafor the
purposes of this Convention if heisacitizen of either State. To be aresident of a Contracting
State for purposes of the Convention, he must be subject to tax in that State on account of his
residence therein. Thus, an individual will be considered to be a U.S. resident if, without regard
to his citizenship, he would be taxable by the United States on his worldwide income as a
resident. Residence for this purpose is to be determined in accordance with the principles of
Treasury regulations under section 871 of the Internal Revenue Code.

Paragraph 1 of this Article also provides that a partnership, estate, or trust is aresident of
a Contracting State only to the extent that the income derived by such person is subject to tax by
such Contracting State as the income of aresident. For example, under United States law, a
partnership is never, and an estate or trust is often not, taxed as such. Thus, under the
Convention, a partnership, estate, or trust will be treated as aresident of the United States only to
the extent that income derived by such partnership, estate, or trust is subject to tax by the United
States as theincome of a U.S. resident. Similarly, if aresident of Jamaica and aresident of a
third State form a partnership, and the partnership derives dividends from the United States, the
limitation of U.S. tax under the provisions of Article 10 (Dividends) applies only to the
dividends of the partner resident of Jamaica. However, the fact that a charitable organization or
pension fund is generally exempt from tax by the Contracting State in which it is organized is not
to be construed to deny such entity's status as aresident of that State under the Convention.



Paragraph 2 provides a series of tie-breaking rules for assigning residence to an
individual who under paragraph 1 is aresident of both Contracting States. The first test depends
upon where the individual has a permanent home available. If thistest isinconclusive because
the individual has a permanent home in both States or in neither of them, heis considered a
resident of the State which is the center of hisvital interests; i.e., the State with which his
personal and economic relations are closer. If such a center cannot be determined, residenceis
where the individual has an habitual abode. If he has an habitual abode in both States or in
neither of them, he is deemed to be aresident of the State of which heis a national. Should the
individual be anationa of both States or of neither of them, the competent authorities of the
Contracting States shall settle the question of residence by mutual agreement under the authority
of Article 26 (Mutual Agreement Procedure).

Paragraph 3 provides that a company which under paragraph 1 isaresident of both
Contracting States (i.e., it isincorporated in the United States and has its place of effective
management in Jamaica) shall be considered to be outside the scope of the Convention except for
purposes of paragraph 2 of Article 10 (Dividends) in the case of dividends paid by such a
company, Article 25 (Non-Discrimination), Article 26 (Mutual Agreement Procedure), Article
27 (Exchange of Information and Administrative Assistance) and Article 29 (Entry into Force).
Thus, such a corporation is generally taxable as a resident by both Contracting States pursuant to
their respective taxation laws. This paragraph differs from the U.S. Model Income Tax
Convention which provides that a company resident in both Contracting States is considered to
be aresident of the Contracting State under whose laws it was organized.

Paragraph 4 provides that if under paragraph 1 a person, other than an individual or a
company, is aresident of both Contracting States, the competent authorities shall endeavor to
agree on a single residence for such person and on how the Convention applies to such person.
This provision applies to persons such as partnerships, trusts and estates.

Paragraph 5 provides that where income otherwise eligible for relief from source basis
tax under the Convention (e.g., under Articles 7 (Business Profits), 8 (Shipping and Air
Transport), 10 (Dividends), 11 (Interest) and 12 (Royalties)), is denied such source basis benefits
if theincome is taxable to a person in the other Contracting State only if, and to the extent, itis
remitted to or received by that person. For example, in certain cases individuals who are
residents of Jamaica are not taxable by Jamaica on foreign source investment income, unlessit is
remitted to or received by them in Jamaica. If such income were received outside of Jamaica, or
accumulated by the payer, the Jamaican resident would not be subject to Jamaican tax on that
income. Thus, paragraph 5 provides that the reductions in rates or exemptions from U.S. tax
otherwise provided to such a person by the Convention do not apply to the extent such items of
income are not remitted to or received by such person in the calendar year the income accrues.
Otherwise, the United States would be foregoing tax where double taxation does not in fact
occur. Note that paragraph 5 does not deny source basis tax benefitsif the incomeis remitted to
or received in the other Contracting State by the end of the calendar year following the calendar
year in which the income accrued.



ARTICLES
Permanent Establishment

This Article defines the term "permanent establishment,” which isrelevant particularly to
the taxation of business profits under Article 7 (Business Profits). Paragraph 1 defines the term
"permanent establishment” as a fixed place of business through which the business of an
enterprise iswholly or partly carried on. Paragraph 2 provides an illustrative list of fixed places
of business which constitute a permanent establishment. The list includes. a place of
management; a branch; an office; a factory; a workshop; a store or premises used as a sales
outlet; awarehouse, in relation to a person providing storage facilities for others; amine, an oil
or gaswell, aquarry or any other place of extraction of natural resources. The term "place of
management” is used in the OECD Model Income Tax Convention. Since a place of
management would in most cases require an office, which is specifically listed in paragraph 2,
the insertion of "place of management™ will generally not cause afixed place of businessto be a
permanent establishment if it would not otherwise be a permanent establishment. The
subparagraph (f) reference to a premises used as a "sales outlet" does not mean that premises
used by an enterprise for the mere delivery of goods is a permanent establishment; additional
significant activity by the enterprise at the premises, such as the negotiation of sales and delivery
of goods, is necessary for the premises to constitute a "sales outlet” and a permanent
establishment of the enterprise.

Paragraph 2(i) provides that a building site or construction, assembly, installation, or
dredging project, or adrilling rig or ship used for the exploration of natural resources within a
Contracting State constitutes a permanent establishment, but only if the project or activity
continues within that State for one or more periods totaling 183 days in a 12 month period. For a
permanent establishment to exist in any one year, however, the site, project, or activity must
continue for at least 30 days in that year. A series of contracts or projects which are
interdependent both commercially and geographically isto be treated as a single project for the
purpose of applying the 183 day test.

Paragraph 2(j) provides that the furnishing of services, including consultancy,
management, technical, and supervisory services within a Contracting State by an enterprise
through employees or other personnel constitutes a permanent establishment but only if:

the activities continue within that State for a period or periods aggregating more than 90
daysin any 12 month period (and for 30 days or more in the taxable year); or,

the services are performed within that State for arelated enterprise.

Thus, if a calendar year taxpayer provides consulting services to severa unrelated companiesin
Jamaicafor 25 days during December of year | and for 70 days during January-November of
year 2, the taxpayer will be considered, under paragraph 2(j) to have a permanent establishment
in Jamaicain year 2.

Paragraph 2(k) provides that the maintenance of substantial equipment or machinery
within a Contracting State constitutes a permanent establishment, but only if such equipment or
machinery is maintained within that State for a period exceeding 120 consecutive days (and for
30 days or more in the taxable year).



Paragraph 3 overrides paragraphs 1 and 2 to provide that a fixed place of business may be
used for one or more of the following activities and not be a permanent establishment:

(a) the use of facilities solely for the purpose of storage, display, or delivery of
goods or merchandise belonging to the enterprise, other than goods or merchandise held
for sale by such enterprisein a store or premises used as a sales outlet;

(b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage, display or delivery, other than goods or
merchandise held for sale by such enterprise in a store or premises used as a sales outlet;

(c) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;

(d) the maintenance of afixed place of business solely for the purpose of
purchasing goods or merchandise, or of collecting information, for the enterprise;

(e) the maintenance of afixed place of business solely for the purpose of
advertising, for the supply of information, for scientific research or for similar activities
which have a preparatory or auxiliary character, for the enterprise.

It should he noted that the phrase "other than goods or merchandise held for sale by such
enterprisein astore or premises used as asales outlet” in paragraph 3(a) and (b) narrows
somewhat these exceptions to the definition of permanent establishment when a person has a
salesoutlet. The term "sales outlet" isintended, however, to mean a place of business where the
enterprise conducts activities which contribute significantly to the conclusion of sales, not a
place where goods are merely delivered. The reference in subparagraph (e) to advertising,
scientific research and supply of information is not intended to suggest that such activities are
aways auxiliary or that other activities cannot be auxiliary.

Paragraph 4 provides that if an enterprise of a Contracting State does not have a
permanent establishment in the other Contracting State under paragraphs 1, 2 and 3, but goods or
merchandise are either subjected to processing in that other Contracting State by another person
(whether or not purchased in that other Contracting State), or are purchased in that other
Contracting State (and such goods or merchandise are not subject to processing outside that other
Contracting State), then such enterprise shall be considered to have a permanent establishment in
that other Contracting State to the extent that all or part of such goods or merchandise is sold by
or on behalf of such enterprise for use, consumption, or disposition in that other Contracting
State.

Paragraphs 5 and 6 apply to the permanent establishment implications of employees and
agents. Under paragraph 5 a person (other than an agent of an independent state to whom
paragraph 6 applies) acting in a Contracting State shall be deemed to be a permanent
establishment in the first-mentioned State of that enterprise if:

(a) he habitually exercisesin that State an authority to conclude contracts in name
of the enterprise, unless his activities are limited to those limited in paragraph 3 and are
not described in paragraph 4; or,

(b) he habitually maintains in that State a stock of goods or merchandise from
which he regularly delivers goods on behalf of the enterprise and additional activities
conducted in that State on behalf of the enterprise have contributed to the conclusion of



the sale of such goods or merchandise.

Thus, if aU.S. company that does not have afixed place of businessin Jamaica hires a person
who does not have the power to conclude contracts on behalf of the company but who during a
taxable year participates materially in Jamaicain the negotiation of contracts for the sale of
goods on behalf of the company to residents of Jamaica, and regularly delivers such goodsin
Jamaicato the purchasers on behalf of the company, the person is considered to be a permanent
establishment of the U.S. company if he habitually maintains in Jamaica a stock of goods from
which he makes the deliveries.

Paragraph 6 provides that if an enterprise of one Contracting State merely carries on
businessin the other Contracting State through a broker or any other agent of independent status
acting in the ordinary course of his business, the enterprise will not thereby be considered to
have a permanent establishment in that other State. Paragraph 6 also provides, however, that
such broker or agent will not be considered independent, and paragraph 6 shall not apply, if al
his activities are devoted wholly, or ailmost wholly, on behalf of that enterprise and the
transactions between the two are not conducted under arm's-length conditions.

Paragraph 7 provides that the fact that a company which is aresident of one Contracting
State either controls or is controlled by a company which isaresident of the other Contracting
State, or which isaresident of any State and carries on businessin that other State, does not
automatically render either company a permanent establishment of the other.

ARTICLE 6
Income from Immovable Property (Real Property)

Paragraph 1 of this Article provides that income derived by aresident of a Contracting
State from real property, including income from agriculture and forestry, may be taxed in the
other Contracting State if the property is situated in that other State. Thisright to tax does not
depend on whether the income is derived through a permanent establishment in that other State.
Also, the Convention does not limit the amount of tax imposed by the other Contracting State on
the real property income. In contrast, Article I X of the 1959 Convention imposes a limitation of
15 percent on the tax imposed on certain royalties in respect of the extraction of natural
resources. Income derived from real property includes income from rights such as an overriding
royalty or a net profitsinterest in a natural resource. Income in the form of rightsto explore for
or exploit natural resources which a person receives as compensation for services (e.g.,
exploration services) is, however, subject to the provisions of Article 7 (Business Profits), 14
(Independent Personal Services) or 15 (Dependent Personal Services), as the case may be, rather
than the provisions of this Article.

Paragraph 2 defines real property as having the meaning it has under the laws of the
Contracting State in which the property is situated. Paragraph 2 also provides that certain other
types of property are included in the Convention definition of real property, notwithstanding
domestic law definitions.



Paragraph 3 provides that the basic rule in paragraph 1 applies to income derived from
the direct use, letting, or any other use of real property. Paragraph 4, provides that the rules of
this Article apply to the income from immovable property of an enterprise or from property used
for the performance of independent personal services.

Paragraph 5 of the U.S. Model, which provides a binding election to be taxed on a net
basis, was omitted from the Convention; such an election is available under both U.S. and
Jamaican domestic law.

ARTICLE 7
Business Profits

This Article provides rules for the taxation by a Contracting State of income from
business activity carried on in that State by aresident of the other Contracting State.

Paragraph 1 provides that the business profits, as defined in paragraph 7, of an enterprise
of a Contracting State shall be taxable only by that State except to the extent that